Pauly v. King [DISSENT] by Carter, Jesse W.
Golden Gate University School of Law
GGU Law Digital Commons
Jesse Carter Opinions The Jesse Carter Collection
6-10-1955
Pauly v. King [DISSENT]
Jesse W. Carter
Supreme Court of California
Follow this and additional works at: http://digitalcommons.law.ggu.edu/carter_opinions
Part of the Civil Procedure Commons, and the Workers' Compensation Law Commons
This Opinion is brought to you for free and open access by the The Jesse Carter Collection at GGU Law Digital Commons. It has been accepted for
inclusion in Jesse Carter Opinions by an authorized administrator of GGU Law Digital Commons. For more information, please contact
jfischer@ggu.edu.
Recommended Citation













did, resolve this conflict in evidence 
_c\s evaluates the 




''all the roof,'' 
of it. F'or that reason, he 
argues, the defendants should have warned him that the 
flashing was The defendants that the 





as a matter of 
, considered that 
fact for t11eir determinai ion beeanse one of 
the instruction cuJllu"u" 
under the same or similar 
of him since the law does not require 
a failure to observe a 
there was, which might have 
necessarily constitute 
without previous knowledge of 
defect or dangerous 
been seen by close 
on the 
test is whether the person who 
condition was exercising ordinary care as such 
in these instructions. 
a defect is or latent is 
under snme or similar 
to the eye. If it is not readily 
eye, it is a patellt or obvious defect, but is a latent 
"It will be your to determine from all of the evidonco in this 
case ~whether or not was a rlangorons condition created or main· 
tained by dcfend::mt Travolodgo heroin and to further 
determine whether this dangerous was clearly visible or ob-
vious to the or whether he hacl actual or constructive 
of existcnee of the eondition or 
a latent concealed 
sustained by~a worl;-
man as a dsil;le or to him or when 
he has actual or eonstructivc of the existence of the defects. 
On the other the workmrm not charged with l;nowlcclgc of a 
latent or rlefcet mHl he 1:r.ay recover damag-es from 
such latent dcf0ct of which had no knowledge proYided the 
contractor created or maintained the same or the exerdse of 
rcasonn hle care should know of such defect and remedy or w~rn 
the workman of that 
"State111cnts of hnv cannot be 
rf'lated to situations of faet. 
will bear mind that whcucYer the 
facts is assumed for the of 
not mean to that the the 
existence of those opinion 




another one but 
to determine from all of 
eYickm·.z: in tltis wheilwr or not \Yas a dangerous 
eundition ereatecl or maintained defendant 'l'ravelodge 
herein alHl to determine \Ylwther this 
eondition 1vas visible or obvious to the 
he had aetm:t1 or eonstruetive knowledge 
of the Pxistenee of the eondition or whether, in 
eonclition \Yas a latent or eon-
the time of the 
of the portion of the instruetion 
dangerous 
sueh as that 
" n e reads the "nothing 
to the comhtion of the 
issue from the 
roofing 
\Yas being 
other instructions >Yhieh 
as a of whether any 
ng·erom condition existed. 'l'here can be no doubt that 
so eonsic1ered the iss11e ·when the ar1ditiona1 in-
structions IYhich posed the issue as a factual one 
t·r react 
also argncc;o hcrwever, that an instruction de-
work as not inherently dangrrous conflicts 
to the degree of caution required 
reasonable care for his 0\Yn safety. In 
the ·were charged that when a 
Jao'dnl one to take risks beyond those 
whiell taken by a reasonably prudent 
person, "the nece:,sities of such a situation, insofar as they 
0\Yn it is 
aeh to this instruction 
. So to hold would re-





fendants was a 
PAULY v. KING 
I agree ·with that 





which >vas here and thrrefore it \Yas not encumbcmt 
either of the defrndants to advise 
condition or conditions 
make any 
be involved in their nsc." 'l'he :first 
instruction tells the , as a matter of law, that 
nothing on the roof; that any '' 
dition 1;;as '' observable'' to a 
person. This took from the the most contested issue in 
the ease: whether the condition and 
whether or not the condition \Yas 
flatly told there was nothing '' 
of \York \Yas 
was the statement that ''The 
or not the conditions herein Y\'Prc' or were not 
observable to reasonab1P person is one of 
fact for the to cleterminr from the evidence in this case 
in the of the Conrt's instructions." The after 
told there in the work, that 
any " " condition was "plainly 
observable" was then told that it decide the issue. 
The instruction is inconsistent in itself. The majority 
663 
of an' 
observable would advise a 
any 
" as "existing, 
'l'he correct rnl(~ is set forth in 2± Jurisprudence, 
of the jury is 
the existence of a fact 
or \\"ith to which there is 
and any error in this respect is not, 
cnrecl other which submit to the 
wllethce sneh fact exists.'' (Cahoon v. 
Cal. 197, 202; Berkol)itz v. American River Gravel 
191 Cal. 1!J5 I2L"i P. ; Fidelity etc. Co. v. Paraffine 
188 CaL 184 P. 1076] ; Starr v. Los Angeles 
187 Cal. 270 [201 P. ; Sntter Butte Canal 
Co. v. American R. & A. Co., 182 Cal. 549 [189 P. 277}; 
Brine/,; 179 Cal. 376 P. ; Dawson v. 
177 Cal. 268 P. 603] Hart v. 
175 Cal. ·189 [167 P. 885]; Pigeon v. 
lfi6 Cal. 691 P. 976] ; Still v. San 
lhancisco etc. R. 1:'!4 Cal. 559 [98 P. 672, 129 Am.St.Rep. 
J77, 20 hRA.N.S. ; Anderson Y. 147 Cal 201 
181 P ; Crib ben . Yell ow Aster etc. 142 Cal. 248 
175 P. 839J; Roche v. 135 Cal. 522 P. 459, 67 
P. Y. J![nrkct Street Ry. Co., 132 Cal. 656 
[ G2 P. 64 P. 993]; Williams Y. Casebeer, 126 Cal. 77 
I :J8 P. ; De Baker v. Southern R. 106 Cal. 257 
P. 46 ; Childers v. San Jose il1 ercut·y 
P. P. P. 903, 45 Am.St.Rep. 40] ; 
Dean Y Ross, ](),) Cal. 227 [ :J8 P. 912]; Elledge Y. National 
100 Cal. 2R2 P. 720, 852, 38 Am.St.Rep. 
; Jlifl Y. 
87 Cal. 
Cal. 2:l0 fHl 1'. 
v. Malter, 76 Cal. 242 
94 Cal. 0 P. ; Rosenberg v. 
P. 793) ; VuUcevieh v. Skinner, 77 
8team Condenser JJifg. Co., 
[18 P. 271]; Quinn v. Dresbach, 75 
and argues 
m~'an : "to hid or 
Plaintiff's argument 
i'ortJL 
f 1\'0llla f\'\(,l'SI: hr 
In Bank. J nne 




is theft; whether ohtained 
false agreements which he intended not 
by "false or fraudulent or 
§ :±84; or whether transaction 
took some other eriminal or noncriminaL 
False Pretenses- Proof of of Pen. 
§ 
a fn lse 
f;ce CaLJur., 
McK. Dig. References: [1] 
tenses, ~ 41; False 
L2rceny, 21; 
§ 162; [7] Larceny, 
